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Abstract 

Code of Conduct refers to those qualities and behaviours expected of a person saddled 

with certain responsibilities, the absence and falling short of such standards ordinarily 

should attract sanctions. The Revised Code of Conduct for Judicial Officers of the 

Federal Republic of Nigeria published by the National Judicial Council and which came 

into force in February 2016 refers to the Code of Conduct for Judicial Officers as “that 

standard of conduct which a Judicial Officer is obliged to observe” and that it is “the 

minimum standard of conduct to be observed by each and every Judicial Officer as 

defined in the Code”. This paper deploys the doctrinal methodology of research to 

discuss ethical standards of behaviour expected of Judicial Officers. The paper equally 

interrogates the role of judicial officers in advancing human rights, and that human 

rights can be defended and protected by fit and proper judges who live by the dictates of 

the Code of Conduct for Judicial officers in Nigeria. Additionally, the paper finds that 

the provisions of the Code are appropriate in terms of spelling out ethical standards of 

behaviour for judicial officers and also makes recommendations by enjoining judges to 

abide by the dictates of the Code. 
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1. Introduction 

This paper will discuss in full the Rules which govern the daily conduct of Judicial Officers both 

in their judicial and personal capacities in Nigeria. The paper additionally discusses the role of 

judicial officers in protecting human rights and by so doing also ensuring that those rights are 

protected without violating the Code of Conduct for Judicial Officers. 

 

2. Scope of Discussion 

It is common to observe that every profession has its Code of Conduct and Professional Ethics, 

written or unwritten, for the regulation, control and management of the conduct of its members. 

The legal profession, for instance, one of the oldest in the world, is not an exception
1
. In both 
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 The profession has well established code of conduct and professional ethics governing the conduct of its members. 
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practice and principle, the legal profession in Nigeria falls into two neat categories: the Bench 

and the Bar
2
, and until recently, only the Bar had written ethics governing its members

3
. 

Prior to the publication of the Code of Conduct for Judicial Officers of the Federal Republic of 

Nigeria, the operation of an unwritten code of conduct for Judicial Officers gave rise to 

speculation or conjecture as to what amounted to unruly behaviour or vice versa. However with 

the publication of the said code, arguments, disagreements and disputes as to whether certain 

behaviours are punishable as unethical or not have been laid to rest. 

 

The publication of the Code of Conduct is regarded as a major breakthrough in the legal 

profession because it provides in a single handy pamphlet a document containing the “dos” and 

“don‟ts” of members of the Nigerian Judiciary and this goes to the credit of the Honourable 

Chief Justice who by the publication of the code realised the dreams of the profession which had 

been in incubation for some years.
4
 The Code of Conduct for Court Employees applies to both 

Lawyers and Non-Lawyers who work in the Judiciary.  

 

With regard to the Code of Conduct for Judicial Officers, the Rules are sub-divided into sub-

rules and paragraphs. The Code even delves into the spheres of ideal form of life and conduct 

proposed as fit and proper by the profession to govern its members. They are the “supreme good” 

of the profession because they are good in themselves. Thus every Judicial Officer is expected to 

aspire to their attainment, and to succeed in attaining them. Where a Judicial Officer is found 

wanting with regard to any of the Rules in the Code of Conduct for Judicial Officers, he stands 

the risk of professional discipline
5
. 

 

3. Preamble 

The Preamble to the Code of Conduct for Judicial Officers submits that the provisions of the 

Code should be adopted by all Judicial Officers to serve as the minimum standard of conduct to 

be observed by each and every Judicial Officer
6
. Furthermore, the preamble admonishes Judicial 

Officers that their judicial duties prescribed by law take precedence over all other activities
7
. 

 

4. Explanatory Notes 

                                                 
2
 The Bench consists of judicial officers while the Bar consists of lawyers. 

3
 See The Rules of Professional conduct in Legal Profession, which dates as far back as 1980; this has constantly 

been revised. Additionally, being public officers, the members of the Bench are governed by the Code of Conduct 

for Public Officers set out in the Fifth Schedule to the Constitution of the Federal Republic of Nigeria, 1999. There 

were at times disagreements and disputes as to whether certain behaviours were punishable as unethical, particularly 

in borderline or hybrid situations. This and other reasons led to the publication of the Code of Conduct for Judicial 

Officers of the Federal Republic of Nigeria in 1998 by the National Judicial Institute under the erstwhile 

chairmanship of the Honourable, the Chief Justice of Nigeria, Hon. Justice M.L. Uwais, GCON.; this has been 

revised in 2016. 
4
 One of the dreams of the profession is provided for in the preamble to the Code of Conduct for Court Employees in 

the following terms “And whereas it is desirable that a standard of conduct which a Court Employee should observe 

be prescribed and published for the information of the Court Employee and the public in general so that the 

objectives set out in this preamble may be achieved”.  
5
 Judges of Superior Courts of Record are disciplined by the National Judicial Council while Magistrates are 

answerable to the Judicial Service Commissions of their various states. 
6
 Paragraph 4, Preamble of the Code of Conduct for Judicial Officers 2016. 

7
 See Paragraph 3, Preamble of the Code of Conduct for Judicial Officers 2016.  
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The explanatory notes which immediately follow the Preamble expressly outline the category of 

persons whom this Code applies to. In this light the explanatory notes provide: 

“In this code, the term “Judicial Officer” shall mean a holder of the Office of Chief Justice 

of Nigeria, a Justice of the Supreme Court, the President or Justice of the Court of Appeal, 

the Chief Judge or Judge Of the Federal High Court, the President or Judge of National 

Industrial Court of Nigeria, the Chief Judge or Judge of High Court of a State and of the 

Federal Capital Territory, Abuja, the Grand Kadi or Kadi of a Sharia Court of Appeal of a 

State and the Federal Capital Territory, Abuja and Every holder of similar office in any 

office and tribunal where the duties Involves adjudication of any dispute or disagreement 

between person and Person (natural or legal) or person and Government at Federal, State 

and Local Government levels including the agents and privies of any such person.” 

   

5. Applicability 

A Judicial Officer, for the purposes of the Code of Conduct, means all categories of Judges of 

Superior Courts involved in the day-to-day adjudication of cases in those Courts. As it is, the 

definition of a Judicial Officer in the Code is comprehensive. 

 

It also includes holders of similar offices of all Special Courts, Tribunals, Commissions of 

Enquiry; as well as such other bodies set up to perform judicial and quasi-judicial functions.
8
 The 

comprehensive definition in the Code is commendable. 

 

By implication therefore the Code of Conduct for Judicial Officers applies to Magistrates 

because as stated in the explanatory notes, the term “Judicial Officer” includes every holder of 

office where the duties involves adjudication of any dispute or disagreement between person and 

person (natural or legal) or person and Government at Federal, State and Local Government 

levels including the agents and privies of any such person
9
. 

 

6. Propriety and the Appearance of Propriety, both Professional and Personal: Rule 1 of the 

Code of Conduct provides for the avoidance of impropriety and not just impropriety but also the 

appearance of impropriety in all of the Judge‟s activities both in his professional and private 

life
10

. 

 

In essence, propriety and the appearance of propriety, both professional and personal, are 

essential elements of a Judge‟s life; as members of the public expect a high standard of conduct 

from a Judge, he or she must, when in doubt about attending an event or receiving a gift, 

however small, ask himself or herself the question –“How might this look in the eyes of the 

public?”
11

. The Code of Conduct even stipulates that where applicable, a Judicial Officer must be 

sensitive to the need to avoid contacts or social interactions that may lead people to speculate 

that there is a special relationship between him and someone whom the Judge may be tempted to 

favour in some way in the course of his judicial duties.
12

 

                                                 
8
 See Explanatory notes. 

9
 Explanatory notes, Revised Code of Conduct for Judicial Officers, National Judicial Council (NJC), February 

2016. 
10

See Rule 1 (2) of the Code of Conduct for Judicial Officers. 
11

 See Rule 1 (1).  
12

 See Rule 1 (4). 
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Furthermore, Judicial Officers are strictly prohibited from gambling as a leisure activity
13

. 

 

7. Personal Relations with Individual Members of the Legal Profession  

Judges are required by the Code to not accept gifts by from lawyers who might appear in a case 

before him if the gift is not one given to Judges generally at festive seasons such as Christmas or 

Salah gifts; provided always that the gift is not more than that ordinarily given or is not of 

pecuniary nature.
14

 In addition the Code of Conduct prohibits Judicial Officers from belonging to 

any social union or group where lawyers who appear before him or her are also members.
15

 

It is important to note that as human beings; sometimes social contact between members of the 

legal profession and members of the judiciary is a long standing tradition and is proper; however 

a Judge should act on the basis of common sense and exercise caution in this aspect of his social 

contact with members of the profession.
16

 

 

8. Fidelity to the Constitution and the Law 

Rule 3 urges Judicial Officers to be loyal to constitutional provisions of the 1999 Constitution. 

For example, Rule 3.4 provides: “A Judicial Officer shall ensure strict compliance with the 

Provisions of the Constitution which require that a copy of Judgment of the Superior Court of 

Record be given to parties in the cause within seven days of the delivery thereof.
17

” 

 

The principle of fair hearing as enshrined in the 1999 Constitution
18

 is protected as can be seen 

in Rule 3.3 which says that a Judicial Officer should accord to every person who is legally 

interested in a proceeding, or his legal representative full right to be heard according to law. 

 

9. Duty to Abstain from Comments about a Pending or Impending Proceeding in any Court 

in this Country 

There are only two sub-rules under Rule 4; Rule 4.1 urges Judicial Officers to abstain from 

comments about pending or impending proceedings in any court in Nigeria, while Rule 4.2 

speaks to the need for Judicial Officers to be bound by professional secrecy with regard to his 

deliberations. In this light, confidential information acquired by judicial officers in their official 

capacity shall not be used or disclosed by Judges for purposes not related to the Judges judicial 

duties. 

 

10. Right to Freedom of Expression 

Rule 5 urges Judges in the exercise of their freedom of expression to adhere strictly to political 

silence and conduct themselves in such manner as to preserve the dignity of the judicial office 

and the impartiality of the Judiciary. This Rule emphasises that a Judge like any other citizen, is 

entitled to freedom of expression, belief, association and assembly; but must avoid involvement 

in public discussions if his or her involvement could reasonably undermine confidence in his or 

her impartiality. 

                                                 
13

 See Rule 1 (7). 
14

  See Rule 2 (5). 
15

 See Rule 2 (9). 
16

 Rule 2 (2). 
17

 See S. 294 (1) of the 1999 Constitution which provides that Judgement must be delivered not later than 90 days 

after the conclusion of evidence and all parties to the matter must be furnished with duly authenticated copies of the 

decision within seven days of the delivery thereof. 
18

 See s.36 1999 Constitution. 
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11. Duty to Abstain from Involvement in Public Controversies 

Under Rule 6, Judges are reminded that their duties are not consistent with any involvement in 

public controversies; in this regard Judges shall not enter the political arena or participate in 

public debates- either by expressing opinions on controversial subjects, entering into disputes 

with public figures in the community, or publicly criticizing the government
19

. However, Judges 

may participate in discussion of the law for educational purposes or to point out weaknesses in 

the law. Judicial commentary should be limited to practical implications or drafting deficiencies 

and should be made as part of a collective or institutionalized effort by the Judiciary, not of an 

individual Judge
20

. 

 

12. Duty in Regard to the Judge’s Personal and Fiduciary Financial Interest 

A Judge is required to inform himself or herself about his or her personal and fiduciary financial 

interests and should make reasonable efforts to be informed about the financial interests of 

members of the Judge‟s family in respect of matters for adjudication before him.
21

 

A Judicial Officer if it appears in respect of a matter before him or her, that the Judge, or a 

member of the Judge‟s family or other person in respect of which the Judge is in a fiduciary 

relationship, is likely to benefit financially, the Judge has no alternative but to withdraw from the 

case.
22

 In determining the definition of a fiduciary relationship, the Code defines such 

relationships as executor, administrator, trusteeship and guardianship as fiduciary relationships
23

.  

 

13. Duty In Regard To The Judge’s Family, Social Or Political Relationship 

This Rule generally addresses the use of a Court position to secure “privileges” or “exemptions” 

by a Judicial Officer himself or by the Judge‟s family, friends or other associates. Generally these 

would be special considerations given by others to the Judicial Officer specifically because of his 

position as a Judge. The solicitation or acceptance of a gift with the understanding that 

something will be done in return contravenes the ideals expressed in this section. Public service 

should be delivered impartially, with equal service to all users. The administration of justice is 

subverted if Judges appear to deliver service in exchange for a reward. All users of the justice 

system must be treated equally.  

 

Thus a Judicial Officer shall not use or accept to use or lend the prestige of the judicial office to 

advance the private interest of the Judge, a member of the Judge‟s family or of anyone else, nor 

shall a Judge convey or permit others to convey the impression that anyone is in a special 

position improperly to influence the Judge in the performance of judicial duties.
24

 

 

In addition a Judicial Officer is prohibited from soliciting, requesting or attempting to use his or 

her position to reach or contact any colleague or any other adjudicator in the judicial system with 

a view to influencing the outcome of any case in any court on any ground.
25

 

 

                                                 
19

  Rule 6 (b). 
20

 Rule 6 (f). 
21

 Rule 7 (1). 
22

 Rule 7 (2). 
23

 Rule 7.3.2 (a). 
24

  Rule 8.4. 
25

 Rule 8.5 (iv). 
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A Judicial Officer may not abuse his or her position by using the resources, property and funds 

under his control for purposes other than those for which they are meant.
26

 In this regard, judicial 

stationery should not be used in a way that amounts to abuse of the prestige of judicial office. 

Judicial stationery is intended for use when a Judge wishes to write in an official capacity. Care 

should be taken in the use of judicial stationery when writing in a private capacity. It would not 

be objectionable to send a thank you note after a social occasion using stationery. But it is 

inappropriate to use judicial stationery if there may be a reasonable perception that the Judge is 

seeking to draw attention to his position as a Judge in order to influence the recipient of the 

letter
27

. A Judge may however write a letter of reference
28

 if it is a kind that would be written in 

the ordinary course of business
29

 for example a Court Employee seeking a reference with regard 

to work history; but Judges are prohibited from writing letters of reference for persons who they 

do not know
30

. 

 

14. Acceptance of Gifts 

Gifts of any sort raise a question as to the independence of the Judicial Officer, and are therefore 

prohibited. An understanding may be tacit on the part of the donor that the Judicial Officer will 

look favourably upon the donor in the future. It will certainly seem so to observers. Seemingly 

small and innocent gifts may soon lead to larger ones, more and more threatening the integrity of 

the Judge. The compensation of Judicial Officers is to be provided by their funding unit through 

their salary and benefits. A Judicial Officer should not request or accept any additional 

compensation for doing his duty. Acceptance of any additional compensation for doing his duty 

gives rise to the impression that the Judge will be responsive to the needs of the donor. 

 

Thus a Judicial Officer (as a condition for the performance of his duties) or members of his 

family shall neither ask for nor accept, for himself or on behalf of any person, any gift or benefit 

of any kind on account of anything done or omitted to be done by him in the discharge of the 

duties of his office.
31

  

 

A Judicial Officer is however permitted to accept: 

(a) Personal gifts or benefits from relatives or personal friends to such extent and on such 

occasions as are recognized by custom, this refers to ordinary social hospitality that is 

common in the Judge‟s community, extended for a non-business and limited to the provision 

of modest items such as food and refreshments; 

(b) Books supplied by publishers on a complimentary basis; 

(c) A loan from lending institutions in its regular course of business on the same terms generally 

available to people who are not Judges; 

(d) A scholarship or fellowship award on the same terms applied to other applicants who aren‟t 

Judges; and 

(e) Reimbursement or waiver or charges for travel-related expenses, including the cost of 

transportation, lodging and meals for the Judge and a relative, incident to the Judge‟s 

                                                 
26

 Rule 8.6. 
27

  Rule 8.6 ibid. 
28

 Rule 8.7. 
29

 Rule 8.7 (ii). 
30

 Rule 8.7 (i). 
31

 Rule 10 (1) (i). 
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attendance at a function or activity devoted to the improvement of the law, the legal system 

or the administration of justice.
32

 

 

15. Practice of Law 

A Judicial Officer should not practise law whilst a holder of judicial office
33

 nor act as an 

arbitrator or mediator or otherwise perform judicial functions in a private capacity
34

. A Judicial 

Officer is prohibited from soliciting patronage from litigants or members of the public for 

purposes of preparing affidavits or other processes for monetary consideration or utilize the 

Court‟s resources or property for such purposes.
35

 

Judicial Officers are not permitted to practice law, with the exception of those employees in the 

court registry who are qualified legal practitioners required by their statutory duties to offer legal 

guidance. However, the general prohibition against the giving of legal advice does not mean that 

Judges should be afraid to provide excellent and accurate information about the Court and Court 

process as authorised by law. 

Consequently a Judge may not offer legal advice, canvass, tout, and or present himself in such a 

manner as to give the impression of being capable of influencing the course of justice. 

Furthermore, in respect of personal issues, Judges are urged to be circumspect about becoming 

involved in personal litigation. Personal litigation must be a last resort.
36

 

 

16. Conflict of Interest 

A Conflict of Interest exists when the Judicial Officer‟s ability to perform his duty is impaired or 

when the Judicial Officer, his family or business would derive some benefits as a result of his 

position within the Court System. It is therefore required that Judges avoid situations that would 

impair their ability to fulfil that obligation.
37

  

 

The Judicial Officer like every other Nigerian, has the constitutional right of freedom of 

association. Though he has such constitutional freedom, the ethics of his chosen profession seem 

to place some restrictions on his freedom of association as he or she is required to only 

participate in civic and charitable activities that do not reflect adversely upon his impartiality or 

interfere with the performance of his judicial duties
38

. A Judicial Officer could be seen in public 

but not in every public place. He could be seen in public but not regularly, as a matter of daily 

routine. A Judicial Officer could be seen in public but not to tell the immediate world around that 

he is a Judicial Officer.  In other words, a Judge should on no account, attract attention of the 

public to his presence. 

 

The ideal situation is for a Judge to be seen mainly in three places: his residence, his office (the 

court) and his place of worship. Since this is humanly impossible, he has to use his discretion to 

the extent that he is scarcely seen in public and only when it is absolutely necessary to do so. He 

should try as much as possible to avoid parties. He should also be able to choose wisely which 

parties to attend whether official or domestic. On no account should a Judge attend any party, 

                                                 
32

 Rule 10.2 (vii). 
33

 Rule 9.4. 
34

 Rule 9.4 (b). 
35

  Rule 9.4 (a). 
36

  Rule 9.4 (c). 
37

 Rule 13.1. 
38

  Rule 13.1 (ii). 
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official or domestic, where he has to compromise his position as a Judicial Officer either 

immediately after the party or in the future. His best suggested attitude ought to be to politely 

reject the invitation. It is in his interest and in the interest of the job that he does so. 

 

The average Nigerian loves parties. He cannot do without them, particularly at the weekends and 

on public holidays. Parties are therefore part of the way of life of the average Nigerian. A 

Judicial Officer is not an average Nigerian and so he should not attend parties indiscriminately. 

 

The Judicial Officer‟s life of isolation means so much to him and his work. It extends to keeping 

less friends and acquaintances. Again, the ideal situation is for a court employee not to keep any 

friends, permanent or transient. However, since this is not humanly possible, he is well advised 

to select the company he keeps. On no account should he keep the company of people of low 

moral virtue. 

 

The Judicial Officer‟s position within the Court system must be his primary employment. 

Outside employment
39

 must be fulfilled outside the normal working hours of the Court and must 

not be in conflict or interfere with the performance of the Judge‟s duties and responsibilities in 

the Court. 

 

Consequently, no form of private business shall be performed utilizing the resources of the Court 

nor shall the private business require or induce the employee to disclose information acquired in 

the course of his official duties. Such private business should not reflect adversely on the 

integrity of the Court.  

 

Thus considering the demands of their office as adumbrated above, Judicial Officers are 

prohibited from taking or accepting any Chieftaincy title while in office
40

. Judges may however 

engage in the arts, sports and other charitable or social and recreational activities; provided such 

vocational activities do not adversely affect the dignity of his office or interfere with the 

performance of his judicial duties
41

. 

 

17. Disqualification 
A Judicial Officer is required to disqualify himself in a proceeding in which his impartiality may 

genuinely and reasonably be questioned, including but not limited to instances where he has a 

personal bias or prejudice concerning a party or personal knowledge of the facts in dispute
42

, or 

if he previously served as a legal practitioner in the matter in controversy, or a legal practitioner 

with whom he previously practiced law, served during such association as a legal practitioner 

concerning the matter or the Judicial Officer or such legal practitioner has been a material 

witness in the matter
43

; and especially if he or his spouse, or a person related to either of them is 

a party to the proceedings.
44

 In the event that a Judicial Officer discloses on the record the basis 

of his disqualification, if based on such disclosure, the parties, their representatives and/or their 

                                                 
39

  Outside employment here would refer to farming/agro allied ventures as public servants are only allowed to 

venture into agriculture aside their paid employment. 
40

 Rule 13.2. 
41

  Rule 13.1 (i).  
42

  Rule 12.1 (a). 
43

  Rule 12.1 (b). 
44

  Rule 12.1 (d). 

UDUS Law Journal 2026,Vol. 1 (1) DOI: 10.61955/ZNECHF

https://doi.org/10.61955/ZNECHF


legal practitioners, independently of the Judicial Officer‟s participation, all agree that the Judicial 

Officer‟s relationship is immaterial or that his financial interest is insubstantial, the Judicial 

Officer shall continue to participate in the proceeding
45

. 

 

18. Administrative Duties 

A Judicial Officer should diligently discharge his administrative duties, maintain professional 

competence in judicial administration and facilitate the performance of the administrative duties 

of Judicial Officers as well as other court officials.
46

 Judicial Officers must also make sure that 

staff under their direction and control observes the same standards of fidelity and diligence that 

apply to them.
47

 

 

A Judicial Officer on becoming aware on reliable evidence of unethical or unprofessional 

conduct of another Judicial Officer or a legal practitioner should immediately take adequate steps 

to report the same to the appropriate body bestowed with disciplinary powers on the matter 

complained of.
48

 The reality of this rule is that same is difficult to achieve in practice as the 

Nigerian attitude as a brother‟s keeper and not becoming a person responsible for the downfall of 

a colleague will always play to the disadvantage of the rule. 

 

In the exercise of his administrative duties, a Judicial Officer must avoid any form of nepotism 

and favouritism
49

; as well as refraining from engaging in sexual harassment of a colleague or 

some other subordinate junior officer
50

. 

 

In Nigeria, sexual harassment is always looked at from the stand point of a male officer harassing 

a female colleague. It is not looked at from the point of female Officer a junior male officer. 

Such is also a possibility. Judges can neither be members of a Tenders Board nor engage in the 

award of contracts
51

.  

 

19. Duty of a Judicial Officer in regard to travels within and outside Nigeria 

Judges are required by the Code of Conduct to obtain permission from the Chief Justice of 

Nigeria for travels outside the country. The intent is to curb delays in the administration of 

justice. As such valid reasons must be provided for embarking upon such journey
52

. In the event 

of court vacation season when courts are on recess, it is required for Judicial Officers to leave 

contact addresses with the Chief Registrar
53

. 

 

Furthermore, where a Judicial Officer is sitting as a member of a Panel he should make such 

arrangements that would ensure that the business of the Court as scheduled is not disrupted
54

. 

Where it is strictly essential for a Judicial Officer to travel out of his duty station during working 

                                                 
45

 Rule 12.2 (Waiver of Disqualification). 
46

 Rule 11 (i). 
47

  Rule 11 (ii). 
48

  Rule 11 (iii). 
49

 Rule 11 (iv). 
50

  Rule 11 (v). 
51

 Rule 11 (vi). 
52

 Rule 14.1. 
53

 Rule 14.5. 
54

 Rule 14.4. 
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days on short notice such officer shall as soon as possible before or immediately after he 

embarks on such journey inform and obtain clearance from his Head of Court
55

. 

 

20. Publication by a Judicial Officer while in Service 

The Code of Conduct for Judicial Officers specifically in clear terms prohibits Judges from 

publishing any book or cause another person, group of persons, publishing house, whosoever 

acting on their behalf to publish any book until they cease to be a Judicial Officer where such 

publication may infringe in any manner the Code of Conduct for Judicial Officers
56

. 

 

Furthermore, where a Judicial Officer while in service publishes any book or causes another 

person, group of persons, publishing house, whosoever, acting on his behalf to publish any book, 

he shall ensure that such publication is not used or prohibit such publication from being used, in 

any manner or form as a means of raising funds, beyond the normal cover or market price of 

such publication; or as donation or gift to him or to anyone on his behalf; or to any cause related 

to or connected with him
57

. 

 

The Code of Conduct for Judicial Officers (for the purpose of Rule 15) defines “Book” to 

include but not limited to; biographies, essays, collection of judgments, textbooks, journals, 

articles and any publication which may attract financial benefits or otherwise to the Judicial 

Officer or author, if such author is different from the Judicial Officer
58

. 

 

21. Sanctions 

The breach or violation of any rule contained in the Code of Conduct for Judicial Officers 

constitutes gross misconduct or misbehaviour and shall attract disciplinary action. Furthermore 

any disciplinary action meted out to an erring Judicial Officer shall be without prejudice to the 

penalty which may be imposed by any law where the breach is also a criminal offence.
59

 

 

22. Thus far, the research has examined some specific aspects or areas of the Code of Conduct 

and Professional Ethics for Judicial Officers. It should be mentioned that Judicial Officers must 

ensure that they meet up with the standards expected of them as unethical behaviour obstructs 

the judicial process
60

. 

 

The Court is indeed a very sacred institution, thus it is placed in a very exalted position in the 

society. Where the Judicial Officer is seen to behave in an unruly manner such behaviour detracts 

from the aura and dignity of the Court and the Judiciary at large. 

                                                 
55

  Rule 14.3. 
56

 Rule 15.1. 
57

 Rule 15.2. 
58

 Rule 15.3. 
59

  See the subhead „Application of the Code” in the Code of Conduct for Judicial Officers. This subhead 

immediately follows the Preamble and the Explanatory notes. 
60

  See Paragraphs 1 & 2 of the Preamble which strongly allude to this submission; the first Paragraph to the 

Preamble posits that an independent, strong, respected and respectable Judiciary is indispensable for the impartial 

administration of Justice in a democratic State; while the second Paragraph provides that it is the duty of every 

Judicial Officer to actively participate in establishing, maintaining, enforcing, and himself observing a high standard 

of conduct that will ensure and preserve transparently, the integrity and respect for the independence of the 

Judiciary. 
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The society expects Judicial Officers to be above reproach. The Holy Quran and the Holy Bible 

all have verses that reflect the expectations from Judicial Officers: 

“O ye who believe, stand out firmly for justice as witnesses to God, even as against 

yourselves, or your parents or your kin, and whether if be (against) rich or poor; for God 

best protect both. Follow not the lusts (of your hearts) lest, ye swerve, and if ye distort 

(Justice) or decline to do justice, verily God is well acquainted with all that you do.”
61

 

And 

“Appoint Judges... these men are to judge the people impartially .They are not to accept 

bribes, for gifts blind the eyes even of Wise and honest men, and cause them to give wrong 

decision
62

.” 

 

Indeed all that a Judicial Officer is expected to do is to uphold the age long conservative tradition 

of the Judiciary in order that the institution is not disparaged or brought to public opprobrium 

and public contempt. The research work shall now examine rule of law as well as human rights. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             

23. Rule of Law and Human Rights 

Generally, rule of law can be extensively interpreted to mean respect for and protection of human 

rights by the government, its agents and servants. The discussion in this paper is a very topical 

one as the rule of law and human rights are interconnected concepts because the rule of law 

provides the framework and mechanisms for protecting and promoting human rights. The rule of 

law provides the legal framework for holding governments accountable for human rights 

violations, and by preventing the arbitrary exercise of power, it ensures access to justice for 

victims of abuse of power. This paper discussed the principles of the Rule of Law as well as its 

extant application in Nigeria. Furthermore, the paper highlights the role of the Judiciary in 

upholding the Rule of Law in furtherance of maintaining law and order in the society and in the 

protection of human rights. The doctrinal method of legal research methodology was applied in 

conducting the research writing for this paper and findings were deduced. In the findings of this 

research paper, observations were made as to the need for the Federal and state governments to 

desist from disobeying court rulings and judgments as well as flagrant abuse of court orders by 

federal and state agencies. The paper further made recommendations on the need to strengthen 

the Rule of Law in Nigeria with a view to promoting sanctity in our relatively young democracy. 

 

24.  Further Discussions on Rule of Law and Human Rights In Historical Perspective 

The Executive, Legislative and judicial arms of government are interconnected in a democratic 

society. The Judiciary as an arm of government is responsible for the determination of the rights 

of the citizenry; amongst themselves and between them and the State. Additionally, it is also 

saddled with the constitutional responsibility of providing essential checks on the Executive and 

legislative arms by reviewing their actions to determine if they are in line or not with the 

standards prescribed by the Constitution. In addition, the Judiciary possesses adjudicatory 

responsibilities as well as duty of interpretation of the laws passed by the Legislative arm and 

other established functions prescribed by the Constitution
63

 in a young democracy like ours.
64
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It is essential to however, first appreciate that the authority of the Judiciary is neither supported 

by the purse nor the sword, regardless of its responsibilities. This is indeed evidenced in its lack 

of command of any armies neither does it collect taxes.
65

 Its authority rests squarely on the 

public‟s perceptions of its propriety. This means confidence in its impartiality, fairness and 

ethical standards eventually lends to the credence and authority of the Judiciary. 

 

Although the legal authority of the Judiciary emanates from the Constitution, it is important to 

appreciate that the efficacy of the exercise of such constitutional powers is necessarily anchored 

into a moral authority that is garnered from the public. It is trite to acknowledge that Public 

confidence in the judge and the judicial system reinforces conviction for the attainment of justice 

and thereby enhances the willingness of the populace to subjugate themselves before the law.
66

  

In this light, it follows therefore that where public confidence in the judicial system is high; the 

incidence of people taking the law into their own hands would be very low indeed. Whereas the 

reverse would be the case where public confidence is low, and accordingly, De Balzac aptly 

asserted that the lack of public confidence in the Judiciary is the beginning of the end of 

society
67

. 

 

Furthermore, in the unfortunate situation where elected officials of either the Executive or the 

Legislature choose to disobey court orders; it is the subsisting perception of the moral propriety 

of the Judiciary that buttresses the resistance of the civil society, the media and the general public 

against such gross violations of the Rule of Law. This fact further underscores the importance of 

public confidence in the judiciary. It is an all important source of the judiciary‟s moral authority 

and as such the most precious asset of this branch of government. 

Modern society cannot operate without efficient and expeditious performance of legal functions 

anchored by direct enforcement of rules together with the deterrent effect of threatened 

enforcement. The sense of personal security of the citizen as well as the sanity of the social order 

is to a large extent determined by the extent to which people can arrange their personal affairs 

and relationships on the assumptions that basic standard of propriety would be met. In any 

society, where the personal security of citizens are breached, a trusted system should exist to 

adjust any would be glitches. In other words, the system must be able to guarantee the safety of 

the citizen‟s fundamental rights and security at all costs. 

 

                                                                                                                                                             
64

 The lack of legislative experience occasioned by many years of military rule may result in the passing of laws that 

tend to work against the fundamental principles of constitutional democracy. For example, the dictatorial executive 

powers that were enjoyed by our numerous military regimes (wherein both executive and legislative functions were 
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65
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In this regard, societal perception of the integrity of the judicial system therefore, occupies a 

critical role in the promotion of social order by administering the law in a manner that satisfies 

the fundamental requirements of justice. This perception among other things, gives reassurance 

to the mass majority of society who bask in the comfort that no person, institution or 

government, no matter how powerful or wealthy, is outside the sphere of legal authority. This in 

turn encourages the public to willingly submit to the authority of the system.
68

 

 

In view of the above, this paper highlights the principles of the Rule of Law and discusses the 

contributions of early philosophers to the conceptual development of the Rule of Law. 

Additionally, the paper emphasizes on the need for Judges to be guided by this principle in order 

to do justice to all manner of litigants before the courts in order to protect fundamental rights of 

citizens. Furthermore, the paper discusses the dangers inherent in the refusal of judges to be 

guided by the Rule of Law as this can result in unwarranted resort to self-help and anarchy in the 

society.   

 

25. Elements of the Rule of Law 
The concept of the Rule of Law is very wide. The basic elements however consist of the general 

idea postulated by both ancient and modern scholars which, by and large includes the following: 

a. The principle that no one is punished or can lawfully be made to suffer, personally or 

materially, except for a distinct breach of the law, the proof of which is established by due 

process in the ordinary Courts of the land. 

b. That no person is above the law and that every person is subject to the jurisdiction of the 

Courts. 

c. That the Constitution of every country is the supreme law of the land and everybody 

including Governments, Institutions and Individuals are subject to the Constitution as 

interpreted by the Courts.  

Therefore, to promote the smooth running of a nation, whether in Nigeria or anywhere else in the 

world, the foundation is the Rule of Law. 

 

26. Historical Development of the Rule of Law 

The Rule of Law has been an important ideal to mankind, in our political tradition for millennia 

(several thousands of years), and it is impossible to grasp and evaluate modern understandings of 

it without understanding the background of the historical heritage. Indeed the concept of the Rule 

of Law has evolved from the ancient Greek Scholars, passed down through Medieval Scholars 

till now. 

 

Historically, it is on record that the heritage of the argument about the Rule of Law begins with 

Plato
69

 and Aristotle
70

; and it proceeds with medieval theorists like Sir John Fortescue
71

, who 

sought to distinguish lawful forms of kingship from despotic forms of kingship; it goes on 

                                                 
68

 The significance of the submission to legal authority in this context must be distinguished from forced submission. 

All authority seeks legitimacy. Before the Magna Carta, Medieval Kings in Europe legitimised their authority by 
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rooted in the public perception of the moral propriety of the system.  
69
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through the early modern period in the work of John Locke
72

; in the European Enlightenment in 

the writings of Montesquieu
73

, Thomas Hobbes
74

 and others; being equally manifested in 

American constitutionalism
75

. In the modern era, the concept of the Rule of Law was further 

embellished and enriched in Britain in the writings of A.V. Dicey
76

, in addition to other scholars 

in Europe such as F.A. Hayek
77

, Jurgen Habermas
78

, Joseph Raz
79

, Unger
80

 and John Finnis
81

; 

and in America in the writings of Lon Fuller
82

 and Ronald Dworkin
83

. Another important legal 

theorist that must be mentioned is Jeremy Bentham
84

, as well as Jean-Jacques Rousseau
85

.  

 

27. The Contribution of Early Philosophers and Definition of Rule of Law 
The contribution of early philosophers to the principles and concept of the Rule of Law has 

increasingly been accepted by different sectors of the global judiciary and by international 

agencies interested in the integrity of the judicial process. Furthermore, the fundamental 

contributions of the early philosophers to the concept of the Rule of Law are seen more and more 

as a foundation upon which Governments of nation States can build (and have indeed built) their 

Constitutions upon. This is worthy of note because the heritage of this idea is so much a part of 

its modern application. Many accounts of the rule of law identify its origins in classical Greek 

thought, quoting passages from Plato and Aristotle. As recorded, neither Plato
86

 nor Aristotle
87

 

advocated rebellion against the law, even against unjust laws. On its own part, the Roman 

contribution to the rule of law tradition was advocated by Cicero in the first century BC. A 

contemporary of Julius Caesar, Cicero wrote during the stage where the Roman Republic was 

dying and giving way to autocratic rule. Cicero‟s The Laws contains the following passage on the 

rule of law: 

“You appreciate, then, that a magistrate’s function is to take charge and to issue directives 

which are right, beneficial, and in accordance with the laws. As magistrates are subject to 
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the laws, the people are subject to the magistrates. In fact, it is true to say that a magistrate 

is a speaking law, and law a silent magistrate”.
88

 

 

A key contribution Cicero made, echoing Plato and Aristotle, but put in more forceful terms, was 

his insistence that the law must be for good of the community and comport with natural law. 

Cicero conditioned the supremacy of law on its consistency with justice. 

 

28. Definition of Rule of Law  
In recent times, and as a political ideal, the rule of law was largely neglected, taken for granted 

more than a subject of discussion. Dicey‟s Introduction to the Study of the Law of the 

Constitution
89

, initially published in 1888, contained the first prominent modern formulation and 

analysis of the rule of law in a liberal democratic system. 

Dicey, in more forceful terms, thereafter went on to articulate the rule of law as follows: 

“no man is punishable or can be lawfully made to suffer in body or goods except for a 

distinct breach of law established in the ordinary legal manner before the ordinary courts 

of the land. In this sense the rule of law is contrasted with every system of government 

based on the exercise by persons in authority of wide, arbitrary, or discretionary  powers 

of constraint”
90

 

 

Dicey reiterated and re-enforced the position that there can be no punishment without a pre-

existing law. He further made the separate point that the ordinary courts were the proper 

institutions in which cases must be heard. 

The Black's Law Dictionary defines rule of law as: 

 “A legal principle that states that nobody, not even a king, President, or prime minister, is 

above the law. Rule of law is foundational in many countries, the concept of the rule of law 

goes back to ancient times and it can essentially be summed up by the well-known phrase, 

nobody is above the law. It is the predominance that is absolute of an ordinary law over 

every citizen regardless of that citizen’s power.
91

” 

 

In line with the above discussions, it can be gleaned that the rule of law means the equality of all 

persons before the law or equal subjugation of all classes to the ordinary laws of the land, 

administered by the ordinary courts. This therefore connotes that no man is above the law and 

that every man whatever his rank or status or condition is subject to the law of the land and the 

jurisdiction of the ordinary courts. However, it could not be gain said that though not the 

originator, A. V. Dicey contributed immensely to the exposition of the principle of the rule of law 

as we have it in the modern times. In practical parlance, the rule of law presupposes the 

following as enunciated by the Supreme Court in the case of Military Governor of Lagos State 

& Ors v. Chief Emeka Odumegwu Ojukwu & Ors
92

  per Oputa JSC namely: 

i. That the state is subject to the law;  

ii.  That the judiciary is a necessary agency of the rule law;  
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iii. That governments, should respect the right of the individual citizens under the rule of 

law; 

iv. That to the judiciary is assigned both by the rule and by our Constitution, the 

determination of all actions and proceedings relating to matters in dispute between 

persons or between government and or authority and any person in Nigeria. The import 

and connotation of the term “Rule of law” would be better appreciated if recourse is had 

to the observation of the Supreme Court in the case of Apostolic Church vs. Olowoleni
93

. 

In that case, Obaseki JSC as he then was, put the matter in proper perspective in the 

following eloquent expression: “The Rule of law and the Rule of force are mutually 

exclusive. Law Rules by reason and morality, force rules by violence and immorality.”
94

  

 

29. Democracy Today and the Rule of Law:  
The doctrine of rule of law,

95
 can be seen to go hand in hand with democracy. Thus where there 

is true democratic governance, same must be tailored in its operation in accordance with the rule 

of law. Where rule of law is absent, it would be apparent that true democracy is absent in that 

society. It should be recalled however, that the United States of America adhered to the rule of 

law even when slavery was legally enforced. It is indeed an aspect of the rule of law ideal that 

Government acts through law; but everyone in the society is better off, no matter where they 

live and who they are regardless of ethnicity, race or religion, if government officials operate 

within a legal framework. This sort of framework in a democracy should be such that there are 

limits on law-making power and the makers of the law equally must be subject to same
96

. Even 

when this is more rhetoric than reality, it is of fundamental importance to set up mechanisms in 

society to remind government officials to sublimate their powers to existing laws
97

. 

 

 

 

30. Equality before the Law:  

This notion implies that no one is above the ordinary law of the land and that no matter how 

high or low anyone is in the society, he must be treated equally. Thus, a particular law under 

which a party is treated must also be used in treating the other party irrespective of their status 

in the society. From the foregoing, it is manifest that a judge who is saddled with the 

responsibility of adjudication is expected to afford equal treatment and opportunity to litigants. 

Therefore, a judge handling a case must be careful not to be personally interested in the case he 

is handling. He must not adjudicate on a matter in which he is interested as he may influence the 

judgment. Thus, a judge handling a case should not be partial in his adjudicatory function and 

must be interested to hear both parties to the case irrespective of their status in the society before 

he reaches his decision
98

. It is another important precondition for real enthronement of the rule 

of law that judges saddled with the responsibility of administration of justice must be impartial 
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adjudicators
99

. This means that a judge should, in keeping with the requirements of fair hearing, 

must avoid being partial. He should not put himself in an embarrassing position of being partial 

to one before him to the detriment of the other. Under the Rule of law, an independent judiciary 

is an indispensable requisite of a free society. Such independence implies freedom from 

interference by the executive of both the judicial and legislative arms in the exercise of the 

legislative and judicial function
100

, but this does not mean that a judge is entitled to act in an 

arbitrary manner. His duty is to interpret the law
101

. 

 

The principles and assumption that underlie the judiciary and the rule of law is that, they should 

be equal access to the law for the rich and poor alike as this is essential to the maintenance of 

the Rule of law. It is not in doubt that the judiciary, which is a necessary agency of the rule of 

law, has powers, granted by the Constitution. However, the judiciary could easily be reduced to 

a mere paper tiger and its powers could become meaningless, if the agencies of the state (the 

executive and the legislature) who control the financial and physical resources, including the 

police and the military, refuse to make those resources available for the enforcement of the 

orders given by the Courts. Therefore, for the enforcement to be able to command respect and 

honour, it is imperative for it not only to be seen to be independent, but truly independent
102

. To 

earn this independence and integrity, the public or community must trust and believe that the 

judgments/decision coming out from the courts and tribunals are not only in accordance with the 

Rule of law and due process, but that they are also fair, equitable, reasonable and transparent
103

.  

 

31.  The Judiciary and the Rule of Law: Enforcement of Fundamental Rights  
The concept of the judiciary and the rule of law is one of the prominent and important 

constitutional concepts. It is a fundamental principle accepted as a standard not only for judging 

the performance of government, but also for determining what is beneficial or destructive to 

humanity as well as securing inherent fundamental rights. This concept is the bedrock of our 

system of justice, as such, it is of great importance, so as to justify the legal order and legitimize 

the system of a given society. The rule of law collectively symbolizes the most important 

features of democratic governance such as government of the people, by the people and for the 

people; separation of power and checks and balances; representative democracy and substantive 

limits of governmental actions against the individuals (the protection of human freedom and 

dignity); limited government; and the review by an independent judiciary as a central mechanism 

for constitutional enforcement
104

. In a constitutional democracy, it is of utmost importance that 

the judiciary should fully play its role in upholding the rule of law. For the judiciary to achieve 

this, independence, impartiality and easy accessibility to courts, must be guaranteed. The 

jurisdiction of the Courts should also be protected and guarded jealously for the protection of 

rights of citizens. This proposition was expounded by Aniagolu, JSC, in Safekun v. Akinyemi & 

Ors
105

 thus: 
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“It is essential in constitutional democracy such as we have in this country, that for the 

protection of rights of citizens, for the guarantee of the rule of law, which include 

according to fair trial to the citizen under procedural irregularity, and for checking arbitrary 

use of power by the executive or its agencies, the power and jurisdiction of courts under 

the Constitution must not only be kept intact and unfettered but also must not be nibbled at 

… Indeed, so important is that preservation of and non-interference with, the jurisdiction of 

the Courts that our present Constitution has specifically provided in S. 4(8) that neither the 

National Assembly or House of Assembly shall enact any law that ousts or purports to oust 

the jurisdiction of a Court of law or a judicial tribunal established by law”.
106

 

 

The Constitution of the Federal Republic of Nigeria
107

 preserves the jurisdiction of the Courts 

precluding ouster of court‟s jurisdiction in legislations; this is very commendable of a 

constitutional democracy. Hence, there are checks and balances and arbitrariness is reduced. In 

Governor of Lagos State v. Ojukwu
108

, the Supreme Court dealt passionately and extensively 

with the need to obey court orders and thus held inter alia, that “it is a very serious matter for 

anyone to flout a positive order of a court and proceed to insult the court further by seeking a 

remedy in a higher court while still in contempt.”
109

 

 

 In Nigerian Army v. Mowarin,
110

 Ubaezeonu, JCA reading the lead judgement of the Court of 

Appeal said inter alia that; An order of Court must be obeyed even if such an order is perverse, 

until such a time that the order is set aside by a competent court … a flagrant flouting of an 

order of the court by the executive is an invitation to anarchy .…
111

 

 

 Furthermore, respect for civil liberty is the fundamental requirement of the rule of law and 

democracy. In other words, the rule of law serves to protect the shared liberty interests of all 

members of the society. It does this by establishing a dynamic equilibrium between power and 

law. Pure power is arbitrary might; law is a system by which institutions channel power so that it 

conforms with people‟s values and established patterns of expectations. Neither power nor law 

alone will lead to a stable society
112

. Advocating the need for respect of civil liberties and rule of 

law, Justice Louis D. Bradis of the United States Supreme Court in Whitney v. California opines 

as follows: 

“ In government, the deliberative forces should prevail over the arbitrary; the freedom to 

think as you will and to speak as you think are means indispensable to the discovery and 

spread of the political truth, that without free speech and assembly, discussion would be 

futile … That the greatest menace to freedom is an inert people … that it is hazardous to 

discourage thought, hope and indignation … that the part of safety lies in the opportunity 

to discuss freely supposed grievances and proposed remedies
113

.  
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In A. G. Bendel State v. Aideyan,
114

 the appellant State Government purportedly acquired the 

plaintiff respondent‟s building. Not being satisfied, the respondent sued the State Government. 

On appeal, the Supreme Court of Nigeria held that the respondent was entitled to his building. 

Nnaemeka-Agu J.S.C. had this to say:  

“The right to property in Nigeria is entrenched under Section 40 of the 1979 Constitution. 

That right is inviolable and such property or any right attendant thereto can only be taken 

possession of or compulsorily acquired by or under the provisions of a law.Further, such 

law must provide for the payment of adequate compensation to the owner … It follows 

therefore that any purported acquisition which is not according to a law containing the 

above provisions is no acquisition at all in the eyes of the Constitution
115

”.   

 

In Okogie v. A. G. Lagos State
116

, the defendant in this case, that is, the Lagos State Government 

abolished private ownership of primary schools by issuing Government circular dated 26th 

March, 1980, by which no private primary school would be allowed to operate in the State with 

effect from 1st September, 1980. The plaintiff contended that the Government‟s action was in 

breach of the right to freedom of expression and press under the Constitution
117

. The Court, per 

Agoro J. held that the Lagos State Government had no power under the relevant laws to abolish 

private ownership of primary schools in Lagos and that the right of the plaintiff to own and 

operate schools under the Constitution must be protected
118

. 

 

 In Director of SSS v. Agbakoba
119

 the plaintiff/appellant brought an action for a declaration that 

the forceful seizure of his passport by agents of the State Security Services (SSS) was a violation 

of his right to personal liberty, freedom of thought, freedom of expression and freedom of 

movement as guaranteed by the Constitution, (as amended) and for an order of mandatory 

injunction directing the defendants/respondents to release the passport forthwith. On appeal to 

the Supreme Court, it was held, inter alia, that the respondents were liable and were ordered to 

release the applicant‟s passport forthwith
120

.  

 

Also, the Constitution of the Federal Republic of Nigeria 1999 (as amended), preserves the 

jurisdiction of the Courts; this is very commendable of a constitutional democracy. Hence, there 

are checks and balances and arbitrariness is reduced. Therefore, disputes as to the legality of acts 

of government must be decided by Courts and by judges who are wholly independent of the 

executive. This is illustrated in the case of All Nigerian Peoples Party & Ors. v. Benue State 

Independent Electoral Commission & Ors.
121

 Here, the appellants sponsored candidates for 

election into the Office of the Chairman and Vice Chairman of the Kwande Local Government 

Council of Benue State. After the elections, the results were collated and the officials of the 

respondents on 28/04/2004 declared the results of the poll and gave the copies of the certificate 

of return to agents of the appellants, the police and other agents present at the collation centre. To 
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the appellants‟ greatest surprise, instead of the 1st respondent publishing the result and declaring 

same in the Gazette as required by law, they announced the following day over the State radio 

that the election had been postponed indefinitely. Aggrieved by this action, the appellants filed a 

suit in the State High Court. The State High Court said it has no jurisdiction. Dissatisfied, the 

appellants appealed to the Court of Appeal. The Court of Appeal, Jos Division unanimously 

allowing the appeal held that the Constitution of the Federal Republic of Nigeria 1999 (as 

amended), is founded on the rule of law, the primary meaning of which is that everything should 

be done according to law.  

 

Disputes as to the legality of acts of government are to be decided by judges who are wholly 

independent of the executive. According to the Court of Appeal in this instance, the judiciary 

cannot ignore its sacred responsibility to the nation to maintain the rule of law, for this is both in 

the interest of the government and all persons in Nigeria
122

. It is worthy of note that the rule of 

law and the rule of force are mutually exclusive. Law rules by reason and morality, force rules by 

violence and immorality. Thus, where the rule of law operates, the rule of self-help by force is 

abandoned. Therefore, once the Court is seized of a matter no party has a right to take the matter 

into his own hands. This is the ratio in Nwadiajuebowe v. Nwawo & Ors
123

, where the Court of 

Appeal Benin Division per Augie, J.C.A. (as he then was) observed that there is no dispute to the 

fact that the Delta State Government published the said Delta State Legal Notice No. 6 of 1996. 

This was done on August 16, 1996, during the pendency of the suit, which had been filed by the 

plaintiff/respondents on the 7th day of December, 1995, wherein they claimed that the rulership 

of Onicha-Olona was rotational. For the Delta State Government to go ahead and promulgate a 

legal notice, which favours one of the parties, is clearly to undermine the proceedings before the 

Court, and amounts to treating the Court with levity and contempt. The Court went further to 

state that the law is trite that once the court is seized of a matter, no party has the right to take the 

matter unto his own hands.  

 

There is no gainsaying that the application of the rule of law principle is predominant in 

democratic systems of government as can be seen in a plethora of cases discussed above. 

Moreover, it has gained tremendous credence with the new democratic dispensation in Nigeria. 

This is evident in a number of decided cases and issues in the polity. In Peter Obi v. INEC
124

, the 

appellant aggrieved with the declaration of Dr Chris Ngige, as the Governor of Anambra State by 

INEC, filed a petition at the Governorship and Legislative Houses Election Tribunal, challenging 

the declaration and return of Dr Chris Ngige, as the candidate who won. The tribunal upheld the 

appellant‟s petition stating that he was the candidate who was validly and duly elected. Dr Ngige 

dissatisfied appealed to the Court of Appeal. The Court of Appeal dismissed the appeal and 

affirmed the decision of the tribunal. Consequently, Peter Obi took the oath of office as the 

Governor of Anambra State on the 17th day of March, 2006. In 2007, INEC announced that the 

election to the Office of the Governor of Anambra State would be conducted on the 14th day of 

April, 2007. The appellant, that is, Peter Obi aggrieved, commenced an action at the Federal 

High Court against INEC asking the Court to declare that his tenure of office as Governor of 

Anambra State began to run from the date he took the oath of allegiance and office on the 17th 

day of March, 2006;and that he, the incumbent Governor has not served his four-year tenure of 
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office. The trial court held that it lacks jurisdiction, since the suit is related to election matters. 

On appeal, the Court of Appeal upheld the decision of the trial court that it indeed lacked 

jurisdiction and dismissed the appeal. The appellant then appealed to the Supreme Court and the 

Supreme Court unanimously allowed the appeal, stating that jurisdiction should be examined not 

when it is invoked, but when the cause of action arose. Furthermore, the Supreme Court 

emphasized that it is the claim of the plaintiff that determines the jurisdiction of a court 

entertaining same. As stated by this judgment of the Supreme Court, the four-year term of the 

office of Peter Obi, as Governor of Anambra State started to run from the day he took his oath of 

allegiance and office, from the 17th day of March, 2006 to 16th day of March 2010, as is 

provided by Section 180 (2) (a)
125

. The Supreme Court held that the Federal High Court had 

unfettered jurisdiction to entertain and determine the suit. The most striking issue was that this 

decision was welcomed by the erstwhile President, who even ordered, the immediate 

reinstatement of Peter Obi as Governor of Anambra State, as directed by the Court. This decision 

by the Supreme Court is actually an example of the rule of law in action. 

 

In Ladoja v. INEC
126

, the appellant was elected as the Governor of Oyo State and took his oath of 

allegiance and office, later on he was impeached. The impeachment was declared 

unconstitutional, null and void by the Supreme Court, resulting in his reinstatement into office. 

The appellant having been unlawfully removed from office for eleven months asked the court to 

declare that he is entitled to a period of four uninterrupted years, and that his tenure should be 

extended by eleven months. The Supreme Court held that neither itself nor any other Court has 

power to extend the period of four years prescribed for the Governor of a State beyond the 

terminal date calculated from the date he took the oath of office. To accede to this request will 

occasion much violence to the Constitution.  

 

Furthermore, it is important to note that the Constitution
127

entrusts the Attorney General of the 

Federation with enormous powers, which are to institute or undertake criminal proceedings 

against any person before any court of law in Nigeria, to take-over and continue any such 

criminal proceedings that may have been instituted by any other authority or person; and to 

discontinue at any stage before judgement is delivered in any criminal proceedings instituted. 

These powers conferred on the Attorney General under the Constitution are important powers 

that ought to be exercised with utmost passion and the greatest sense of responsibility, and 

always in the interest of the public, justice and the need to prevent the abuse of legal process. 

Such powers should not be exercised whimsically, so as not to detract from the rule of law. This 

is manifest in Kalu v. EFCC
128

. In this case, there was a Court Order on May 31st, 2007, 

restraining EFCC from arresting, detaining and prosecuting Orji Uzor Kalu, the then Governor of 

Abia State. In utter disrespect for the judicial order, the EFCC went ahead and prosecuted him. 

Therefore, the Counsel to Kalu petitioned the President of the Federal Republic Nigeria and the 

Attorney General of the Federation that the charge against his client was in breach of the rule of 

law. The Attorney General of the Federation wrote to EFCC directing it to comply with the Court 
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Order. Having not complied with the court order, the Attorney General of the Federation came to 

Court on the adjourned date to take-over the matter and rightly too. This is actually in 

compliance with the rule of law.  

 

The judiciary in Nigeria has in a long line of recently decided cases
129

, carried out judicial 

review into the procedural irregularities of the legislature and given wise and correct decisions; 

by following laid down rules and principles. Positively too, it is on record that various election 

petition tribunals in the country have overturned the unlawful declarations of winners of 

elections made by INEC in the 2007 elections; where there were no elections but candidates 

were declared winners or elections were rigged. The tribunals in arriving at these decisions 

followed laid down principles and rules, hence upholding the rule of law. 

 

32. The Rule of Law and Separation of Powers in Nigeria      
Generally, the Constitution of the Federal Republic of Nigeria, 1999 categorises the inherent 

powers of the Federal Republic of Nigeria into three, namely Legislative powers, Executive 

powers and Judicial powers. 

 

Legislative powers are vested in the legislatures at the Federal and States‟ levels per the National 

Assembly and various Houses of Assembly, executive powers are vested in the President and the 

Governors of the States, while judicial powers are vested in the Courts established for the 

Federation and the States by the Constitution. This point is underscored by the provisions of 

section 6 (6) (b) of the Constitution, which provides that the Judicial powers vested in the courts 

“..shall extend to all matters between persons,or between government or authority and to any 

person in Nigeria, and to all actions and proceedings relating thereto, for the determination of 

any question as to the civil rights and obligations of that person.” 

 

Naturally, it is necessary for a nation which believes in, and upholds the rule of law as superior 

over the rule of man to examine, from time to time, the directional movement of this power of 

the court which constitutes its real arsenal. Interpretation of statutes constitutes the real bedrock 

of judicial activity. This is the true expression of the principle of separation of powers
130

, 

meaning that every arm of government does its own duty as prescribed by the law. Each arm 

must equally see the law as being supreme, thus, the doctrine of separation of powers
131

 can 

thrive where there is respect for the rule of law. This position was reiterated by Lord Goddard in 

R. v. National Insurance Commissioners,
132

 where he emphasized that in the exercise of judges‟ 

judicial power, particularly in the construction of statutes, their duty is to interpret the words of 

the statute in their natural and ordinary meaning. It is not for the judge to fill in the gaps in order 

to make sense of the law which the parliament has enacted through judicial interpretation, as 

Lord Denning M.R. did in St Melons v. Newport Corporation
133

. The law is what the Parliament 
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has enacted. If it is ambiguous, the duty of the court is to draw the attention to its ambiguity but 

not to correct it. In order to buttress the need for separation of powers, the courts of law are 

empowered by the Constitution
134

 to intervene in the exercise of powers by the Legislature, 

nevertheless the Legislature is deliberately and expressly forbidden from making laws that would 

oust the jurisdiction of the court of law. 

 

33. Constraints to the Rule of Law in Nigeria: The discourse in this treatise has submitted that 

all arms of government are subject to law. However, it is important to note that certain 

constraints obstruct the proper operation of the Rule of Law in Nigeria; for example:   

(i) Bribery and Corruption- this is a hydra-headed monster that requires no further 

description; as corruption simply destroys the nerve system of any organisation. 

To put in a nutshell, the effectiveness of courts relies on their fairness and 

impartiality. Inequality of influence affects the courts in their fairness. Once 

impartiality and efficiency is undermined, the users of the system will not go to 

the courts to settle disputes so long as the playing field is skewed. In this 

situation, the more powerful and influential court users invest in bribing of 

individual or small group of public officials. At times they go to the extent of 

acquiring media outlets or some authoritative connections to pervert the course of 

justice. 

(ii) Limited Access to Justice- apart from corruption, there are also the problems of 

ethnicity, linguistic, geographic, social and other forms of bias which makes the 

Rule of Law in many developing countries like Nigeria incomprehensible. Factors 

such as delays in the justice system, high cost of litigation and unfair proceedings 

marginalises the poor class. 

(iii) Interference by the Executive Arm of Government- it is fair to say that with regard 

to Nigeria, cases of direct (or indirect) interference by the Executive with the 

work of the Judiciary has not been eliminated. The more worrying phenomenon is 

the indirect interference, which manifests itself at State level, where a number of 

Governors simply refuse to comply with the Constitutional provisions of the 

Nigerian Constitution regarding release of funds to the Judiciary particularly with 

regard to capital expenditure. 

(iv) Remuneration of Judges and Supporting Staff- it can be validly argued that the 

remuneration of the Nigerian Judges even though comprehensively improved over 

the years is still unsatisfactory; particularly having regard to the volume of work 

and the environment under which they operate. This is particularly more 

compelling with the judges of the lower courts. Low income and poor working 

conditions usually lead to poor work output especially in Nigerian courts. So 

many cases remain in court due to poor working conditions of judiciary staff. In 

other developed jurisdictions, the court system works excellently well. In the 

American case of Bush v. Gore
135

, the election petition in that case against 

President George Bush was disposed of before he was even sworn in for his first 

term in office. That indeed exemplifies a working judiciary, this can be juxtaposed 

to election petitions for elected officials in Nigeria not being settled before they 

can be sworn into office. The underfunding of the Nigerian judiciary is such that 
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ensures injustice is done to the masses. This in no way assures justice; and the 

rule of law is obstructed by these kinds of circumstances. 

(v) Training and Manpower Development- the efforts of the National Judicial 

Institute must be appreciated and commended for all the year round programmes 

for the purpose of Induction courses and refresher courses for the various levels of 

the Judiciary in Nigeria. However, the world is moving too fast. Innovations are 

being introduced in all sphere of life. Communications is taking the centre stage. 

Modern technologies are rapidly taking over activities hitherto being handled by 

the manual method. There have been spirited efforts to put in place modern 

technologies to assist the Judiciary to move with time; but there are still some 

hurdles to jump to be able to utilise these facilities fully. Manpower development 

for court staff in Nigeria cannot be swept under the carpet as these persons play 

fundamental roles in the administration of justice. 

(vi) Politicians and their antics- The Nigerian political space is populated by 

desperate politicians willing to do anything to acquire power; they are willing to 

bribe judges, and are also willing to write callous and baseless accusations against 

Judges in the event that their offer of bribe is not accepted. This is a threat to the 

rule of law. 

(vii) Ability of Courts to enforce judgments and orders- this leaves the question 

whether the Judiciary in Nigeria is respected at all. Even when a court gives 

judgment against another arm of government in Nigeria it is disobeyed; hence the 

rule of law in practice in Nigeria is not followed to the letter. 

(viii) Police and Correctional Services/Prisons- these two agencies are part and parcel 

of the machinery for the administration of justice, and the maintenance of law and 

order. As we know too well, the Police in Nigeria is even involved in the 

prosecution of cases. Thus, where the Police prosecutor chooses to take bribe, the 

party unable (or unwilling) to pay bribe suffers in court and vice versa. It appears 

that the Rule of Law cannot function in such scenario. The Police structure in 

Nigeria has numerous loopholes. In addition, many prisoners are unable to get 

speedy trials due to the fact that the Nigerian Correctional Service is underfunded, 

thus they lack funds to maintain vehicles which are to convey prisoners to court. 

Thus, many prisoners languish in jail perpetually due to the inefficiency of the 

correctional system. 

 

34. Conclusion and Recommendations 

It can be gleaned from above that the rule of law is the most important feature of good 

governance in the democratic polity. It preserves the jurisdiction of the Courts and promotes 

checks and balances of governmental powers. Additionally, fundamental rights are secured when 

there is adherence to the rule of law. The discourse has highlighted some challenges to the rule of 

law in Nigeria and human rights.  However, only Judges who abide by the Code of Conduct for 

Judicial Officers can have the integrity necessary for upholding the rule of law and human rights 

in the polity. 

In order to tackle the impediments clogging the smooth operation of the Rule of Law, it is hereby 

recommended as follows: 

1. Proper and adequate funding of the judiciary and adequate remuneration of Judicial Officers. 
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2. Adequate provision of security personnel for the safety of Judicial officers and court 

facilities.  

3. There should be mechanisms or bodies put in place to ensure fundamental rights and basic 

freedoms such as: right to life, right to personal liberty, freedom of speech and association, 

and others should be upheld. 

4. Review of code of conduct for Judicial Officers to meet up with contemporary social 

demands and practicability; and to enable Judicial officers live up to modern day standards. 

5. Implementation of an all-round training and re-training of all Nigerian Judicial Officers as 

well as the Judges of the lower courts and Magistrates; especially on Information and 

Communication Technology to enhance efficiency and speedy trials. 

6. Credible steps should be introduced or revisited in order to stop unwarranted interference of 

administration of justice by high profile personalities. 

7. Creation of more Courts and refurbishment of existing court rooms 

8. Appointments of more well-trained Judges/Magistrates and court staff  

9. Mandatory attendance of judges and magistrates at continuing judicial education, training 

courses, seminars or conferences organized by the National Judicial Institute for judicial 

officers and their support staff. 

Adequate implementation of the foregoing recommendations will ensure that the Rule of Law 

will be a conventional concept in Nigerian democracy and will ensure smooth and efficient 

justice administration. Judges must equally demonstrate a high standard of obedience and 

compliance with the Code of Conduct for Judicial Officers as the Code reminds judges of the 

high standards required by the society at large. By advancing Judicial ethics, and sanitising the 

courts, public confidence reposed in the judiciary will remain unshaken and litigants will be 

assured of getting justice whenever they approach the courts. 
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